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WHY SHOULD WORKPLACE WELLNESS
CARE!?

* Corporate wellness programs hire variety of professionals to conduct
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WHY SHOULD WORKPLACE WELLNESS
CARE!?

* Professionals may include:
* Health coaches
* Health educarars
* MNurses
* Fitrvess trainers
* Dietians or other putrition experts
* Therapists

Chiropractors
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WHY SHOULD WORKPLACE WELLNESS
CARE?

i not delivered competently, wellness services can adversely impace an
employee’s health.
Professionals must account for an employes'’s health status, work and home
environment, prescriptions or other medications.
* Meed to know:
Are they qualified! Training, education, experience
* Do they have the appropriate certifications or licenses?!

Are these cervfications or licenses up to date! How do they stay up vo date!

NEGLIGENCE

Megligence is “careless” conduct by either
OMISSION or COMMISSION

Failure to Perform Improper Performance

Negligence can be defined as failing to do something (inaction/omission) that a
reasonably, prudent professional would have done under the circumstances or doing
something (improper action/commission) that a reasonable prudent professional would

not have done under the circumstances.
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NEGLIGENCE CLAIMS

* Decur when a wellness prafessional is accused of causing harm.

* To determine if wellness professional is negligent, the professional is measured

against the “standard of care” of a qualified professional for that situation.

* Qualified prefessianal:

Passesses pecessary credentials (education, certification, experience)
"For that situation” inchedes three factors:

* Mawure of activity

= Type of participants

* Envirenmaental conditions
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NEGLIGENCE CLAIMS

* Mature of activity: the professicnal must be aware of the skills and abilities a

participant needs to participace “safely™ in an activity.

* Type of participants: the professional must be aware of individual factors of

the participant (e.g.. medical conditions that can impese increased risks) and
know how to minimize those risks,

* Emvironmental conditions: The professional muse be aware of any conditions

that may increase risks (weather conditions such as heatthumidity, floor surface
cenditions, exercise equipment condition) and knew how to minimize those
risks.
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FOUR ELEMENTS PLAINTIFF
MUST PROVE IN NEGLIGENCE LAWSUIT

|::|'I.I|:‘}iI -- the legal duty (or standard of care) the defendant

owed to the plaintiff Duty {or the standard of care)
will likely be determined from
Breach of Duty -- the conduct (action or inaction) of the testimony of expert
the defendant that was a breach of the duty witnesses who will introduce
standards (e.g., standards,
Harm -- the plaintiff must have suffered a physical or FE';E:!ﬂﬂmrpmnu:;r:mﬂd
emotional injury or damage to property ind “dmt' i =

Causation -- the breach of duty must be the reason
(cause) for the harm that occurred to the plaintiff

Compensatory Damages — plaintiff seeks monetary (compensation) damages:

Economic (e.g., medical expenses, lost wages)
Non-economic (e.g., pain and suffering)
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CASE EXAMPLE

« Mrs. Capati was a young mother of two children who was also taking medication
for hypertension. Her personal fitness trainer advised her to take a variety of
nutritional and dietary supplernents, including some that contaned ephedra. One
day while performing squats with her orainer, Mrs. Capad became very ill and later
died of a stroke at the hospital. Her husband filed a $320 million wrongful death
claim against the trainer, the fitness chub, the Viaamin Shoppe and others, seeking
compensatory and punitive damages. The trainer admatted that he did not inform
Mrs. Capan that the foods or supplements he recommended t have negative
health eonsequences while on hylperunslnn medication and while working out. It is
likely that the trainer did not realize that the combination of hypertension
medication and ephedra can be lethal. The case was settled cut of court for more
than $4 miflion, with the trainer and club being liable for $1.75 million and the
other defendants being held lable for the remainder.

Capati v Crunch Fitness {1999).
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CASE EXAMPLE

* Dwring a steps aerobics class, Ms. Santana fell while performing simulezneous

exercises (stepping and arm exercises with a Dynaband) as directed by the
instructor. While performing the simultaneous exercises, the participants were
instructed to look straight ahead at their reflecton in a mirror versus locking ac
their feet. Ms. Santana fractured her ankle, requiring surgery. A expert witness
stated that the instructor increased the risks over and above those inherent in the
activity when participants performed the simultanecus exercises. The court found
that the trainer and club were negligent thay could not rely on the “assumption of
risk”™ defense because the risk was beyond an inherent risk.

" Santara v.Y¥omen's Yyorkout and Yyeight Loss Centers, Inc., 2001 WYL 1521957 (Cal. Ct App.
2001).
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CASE EXAMPLE

. Baldi—Perr'{.t: female with known back/neck injuries, informed her personal trainer
a

of her he histary prior to training. He told her that he had extensive
experience training individuals with such injuries and that he could design a safe
pragram for her. One day prier to startng the training session, the trainer
informed Baldi-Perry that he had established a new routine for her (circuit training
with nolittle rest pericds) that was h-um% rfarmed by many at his fitness center,
She reminded him of her past injuries and he responded by stating that she need to
rust hirm; he was the protessional and did this for a living. Baldi-Perry performed
the reutine, but it resulted in many injuries and sericus ourcomes such as herntated
cervical discs, required surgery to decompress and fuse cervical discs. ongoing
pain‘meedical are, and future surgery. Baldi- sued the trainer and facilicy and
won her case, receiving jury verdict of $1.4 million, She was awarded $980,000
becauze she was faund o be 30% ar ok

*  Baldi-Perry v Koifor ond 360 Fitness Center, fnc.
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WORKERS' COMPENSATION

»Form of Strict Liability:
= Injured employee is compensated (e.g., medical expenses,
portion of lost wages) regardless of who is at fault
#Purposes:
» Protect and compensate worlers
= Promote efficiency by offering system to provide prompt relief
to employee
= Protect employer by precluding employee from bringing a tort
lawsuit for negligence against the employer
= Promote safety by motivating employers to make safer
workplaces

‘Worknrs” Compansalion

WORKERS' COMPENSATION — CONT.

» Case Example: Stanner v. Compensation Appeal Board™
»Stanner (Manager, Westinghouse Electric) died of a Ml shortly
after a workout in the company's fitness center
»His widow filed a claim to seek workers’ compensation death

benefits
# Arbitrator dismissed the claim
# State Workers Compensation Board affirmed the dismissal
¥ She appealed to the Intermediate Court of Appeals in Pennsylvania
»Court’s Ruling
Reversed.WWhen an employer encourages its employees to participate in activities to
improve their health, it is an “activity in furtherance of the employer's business, and thus,
“in the course of employment”

* 604 4.2d | 167 (Pa Commw. 1992)
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WORKERS' COMPENSATION - CONT.

Factors™ to determine if an injury during
participation in an employer-sponsored exercise or
recreation program is compensable under workers’

compensation:

* Did the injury occur during working hours?

~ Did the injury occur on the employer's premises?

» Did the employer initiate the employee's exercise?

» Did the employer exert any control or direction over the employee's
exercise program?

Did the employer stand to benefit from the employee’s exercise
program?

»

*Factors will vary by state

LACK OF UNIFORM STANDARDS

* Scope of practice laws provide protection for licensed professionals,
+ Mot all wellness professionals hold state-issued licenses.

* How do employers and liability insurers know whether the professional is
qualified?

Lack of uniform standards of practice and expectations for all workplace wellness
professionals.

Many wellness certifications lack government regulation and may be deficient in prior
training, education or practical application of concepts.

Employers who hire unqualified personnel who then cause injury can ke held liable
undér respondedt fupeme doctring.

‘Wellness Compliance Institute has developed standards,

WELCOA"
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LACK OF UNIFORM STANDARDS

+ Examples af WCl standards:
* Use products, strategies and methods that do not pose a risk of harm to individuals

bue rather promate well-being and that are grounded in, and coneribuce to, the
development of professional standards, evidence-based guidelines, theories, data and
experience, as verified by a neutral, reputable organizacion.

* Maintain a level of competency in professional practice to provide high quality

services. M the workplace wellness professional maintaing a credential for purposes
of delivering workplace wellness products or services, the professional shall comply
with all requirements of obtaining and mainining chat credential.

* Do not misrepresent qualifications, limitations of education, training, expertise and

experience, such as by using misleading titdes (e.g.. a wellness coach using the title
“Disease Manager” when the wellness coach has no clinical training).

* See www.wellnessci.org
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SCOPE OF PRACTICE

* Activities that an individual heath care practitioner is permitted to perform

within a specific profession.
« Activities should be based on appropriate:
+  Bducation
Tﬂlnmg

* Experience

= Established by the “practice act” of the specific practitioners state board, and the rules

adopted purseant to that ace
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SCOPE OF PRACTICE

« Addresses professions licensed by the state
* May include:
Aghletic Trainers
* Dietitians
Therapists:
« Chiropractic
MNurses

* Physiczans

SCOPE OF PRACTICE

* Viclations can be:
Criminal
o Civil

Megligence actions

WELCOA"
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SCOPE OF PRACTICE

« Examples of criminal behavior:

Cressing into practice of medicine (e.g. dagnesing and treating a medical condition)
without a license in medicine, physical therapy. athletic trainang.

* Practicing “dietetics” (or portraying oneself as a dietitan) withour a diesitian’s license,

* Practicing “counseling” without a social work or psychology beense.

SCOPE OF PRACTICE

* How to avoid criminal charges:
BREFER employes clients to appropriately-licensed professionals.
A poor referral could abe increase ability if harm occurs

* Familiarize yowrself with the saoe Boensing smoutes and regulations that may cross
aver inwo your practice domain

* If wellness professional does net hold a stave-issued license, avoid providing
individualized advice and services.

General education is less nisky.

WELCOA"
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SCOPE OF PRACTICE

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE! 1

SCOPE OF PRACTICE

Practice of Dietetics and Goneral Mon-Medical Nutrition Information

Practice of Dietetics® — restricted to those with a license

HMutritional assessment to determine nutritional needs and to recommend appropriate
nutritlonal intake, including enteral and parenteral nutrition,

Mutritional counseling or education as components of preventive, curative, and restorative
health care.

Development, administration, evaluation, and consultation regarding nutritional care
standards.

* Diwtetics. Ohio Rev, Code Ann § 4755-01, 2013. httpoicodes.ohio.goviore/ 4759

4 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE!
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SCOPE OF PRACTICE

= General Non-Medical Mutrition Informatien®™ -- not restricted

* Providing Infermation on the following:
- prin:iplcs ufgqad nutrition and food pr\cp.ara:im
= food to be incleded in the nermal daily die
- the essential nutrients needed by the body:
recommended amounts of the essential nutrients;
the actions of nutrients on the body;
~ the effects of deficiencies or excesses of mitrients; or
= food and supplements that are geod sources of essential nutrients

& Dietetics. Ohio Rev, Code Ann § 4759-2-01 (M), 2006
= hitpchwoarw digtetics.ohicgovibulletinsbulletinB.pdi,
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CASE EXAMPLE

* Wellness professional in Ohic represented himself as nutritionist. He
performed nutritional assessments, recommended nutritional supplements and
engaged in nutritional counseling for the purpase of treating certain complaints
and ailments of his clients, The Ohée Board of Dietetics found the
professional to be practecing dietetes without a license, even though he did
not identify himself as a dietstian, The Board issued a “cease-and-desist”™ notice,

Ohia Board of Dietetics v, Brown, 83 Ohio App. 3d 2424 (Ohio Ct.App. 1993).
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CASE EXAMPLE

« Wellness professional started a website called * Diabetes Warrior™ that provided
various types of nutrition information, including a fee-based “Diabetes Support Life-
Coaching” service in which the professional charged a fee for providing
individualized dietary advice. The Morth Carolina Board of Dietetics/Mutrition
informed the professional that the coaching services on the website must be
remaved because those services constituted the practice of dietetics without a
license pursuant to Morth Carolina w. The Board’s director stated that the
professional should not be addressing a diabetic’s specific conditions. The
professional is no longer just providing informaton when he or she engages in
assessing and counseling. Those activities require a license.

Cooksey v, Fuirell, 724 F1d 226 (4® Cir. 201 3)
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DELIVERING MEDICAL CARE

* Wellness professionals who practice outside their scope could also turn
wellness program into a group health plan.

* GHP wellness programs subject to:
ERISA
COBRA
HIPA,

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE! ¢

* ©2019 Wellness Council of America (WELCOA) ] 6
N E I.C O A 17002 Marcy Street, Suite 140 * Omaha, NE 68118 % PH: 402-827-3590 % welcoa.org



Health Promotion Program Legal Update: 2019

(May 15, 2019)
Barbara J. Zabawa, JD, MPH

DELIVERING MEDICAL CARE

« Whether a wellness program is a “group health plan™ based on whether it

delivers "medical care™

* “Medical care” is “amounts paid for diagnosis, cure, mitigation, treatment, or

prevention of disease”

¢ “Prevention of diseaze”™ = if a present existence or imminent probabilicy of

developing a disease, physical or mental defect, or illness exists.

A clinician that indicates treatments are necessary for alleviation of a physical or
mental defect or iliness steps inte “medical care™

* Information beneficial to the general health of an individual is not medical care
* See IRS Meme 2010-0075 (June 25, 2010).

DELIVERING MEDICAL CARE

* Wellness programs that are GHPs and subject to ERISA must comply with

PO
« Anmal reparting requirements
*  Fiduciary duties
- Grievancefappeals process
© COBRA
© HIFAA

Sec hupswewdol povipeneralitopicbealih-plans'ersa

WELCOA"
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LESSONS LEARNED

* Clients trust their wellness professionals and fellow their nstructions.

+ The peneral public often believes that if a wellness professicnal is “certified” he or
she is automatically qualified and competent

* It Is essendal that only wellness professionals with advanced knowledge and skills
traln or advise individuals whe have medical canditions.

= 50'% off LIS adults have at least one chronic condition: 25% have two or maore

+ Employers can be held liable for the negligent conduct of their employees
(respondeat superior doctring)

* Employers may have additional regulatory requiremients if wellness professional
oversteps their role

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE! ¢

RISK MANAGEMENT STRATEGIES

* Hire competent employees
*  During the interviow:
= Ask questions that assess candidare’s knowledge and shills;

* Mgk situational-type questions (common situathons that coour in wellness activites
and programa) to determane il candidate knows how to properly handle the
siuation:

* Ask the interviewes to teach a mock group class or session.
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RISK MANAGEMENT STRATEGIES

* Train Employees
Go over company policies and procedures wich regard to soope of practice
* Sample policies might include:

Exercise stafl members must first complete lermal education course i no previous
formal education/training;

Wellness professicnals should not provide “individualized™ advice but may provide
peneral educition on wellneds tophed:

Only exercise prnfe-ﬂ-:.n.ﬂ-: with sdvanged len,uwlr:dﬂ and sholls should work wah chinical
populations;

© Wellness professionals should not conduct professional counseling with participants.

« Diocument the training.

RISK MANAGEMENT STRATEGIES

* Supervise employees during probationary period
Give feedback te employes
* Companies that hire wellness vendors can reduce risk of “respondeat
superior” should negligence accur by ensuring that the vendor does not hold

themselves out as or appear o be employees of the company, such as threugh
wearing company pear

WELCOA"

19



Health Promotion Program Legal Update: 2019
(May 15, 2019)

Barbara J. Zabawa, JD, MPH

* Defenges That do NOT Work:

- Costs too much

RISK MANAGEMENT STRATEGIES

: A contrace signed by an individual prior to partdcipation that can absolve or protect the defendants, such as
staff members and the faciliy from their own “erdinary”™ negligence: waivers do not provide protection for

"gross” negligence.
+ “Waivers are not enforceable for personal injury in same states

. n isle: A defense for injuries due to “inherent risks” = injuries that just happen (are
[ ble from the d s faude. However, the plaintff ke, undberstand and appreciate the
et b U Lot da :

*  Waver and AR, Doosment

- Section inchuding the extulatory clisse
- Section that kxty inherent rivey - minar njury, mojor njory, be-ghreateniag injury, and death
= st huee legal counsel prapars the wiiver' = sihwer Liw varsi by itsts

Mot encugh staff
Takes too much time

That's how other employers do it
Ignorance of the law/legal duties
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CORPORATE PRACTICE OF

MEDICINE
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CORPORATE PRACTICE OF MEDICINE

* One profession thar doesn't usually suffer from scope of practice issues is

medicine,.

* Practice of medicine is very broad.

* “Practice of medicine and surgery” means: (a) To examineg into the fact, condition or
cause of human health or disease, or to treat, operate, prescribe or advise fer the

same, by any means or instrumentality. (b) To apply principles or technigues of medical

sciences in the di.agna:h oF prevention nlmr off the conditions described in par. {1}
and in sub. (2). () To penetrate, pierce o sever the tissues of 3 human being. (d) Te

affer, undertake, attempt or do or hold onesell sut in ary manner as able to do any of

the acts described in this subsection,
© Wis Sear s 448.00(%).
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CORPORATE PRACTICE OF MEDICINE

* Companies think they can minimize scope issues by hiring physicians who can

then delegate to others health and wellness services.

+ Mot unauthorized practice of medicine inWWisconsin if physician supervises

“any person.”

* “Any person other than a physician assistant or an anesthesiclogist assistant who is
providing patient serviced a3 directed, supervised and inspected by a physician wha
has the power to direct, decide and oversee the implementation of the patient
services rendered” Wis Stae s 448.03(2)e).

+ Corporate practice of medicine may prevent such hires.
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CORPORATE PRACTICE OF MEDICINE

* What is it!

A doctring from the 18005 that seeks to prehibit a non-physician from interfering
with a physician's professional judgment.

Prohibits corporations not ewned or controlled by physicians fram employing
plysicians to practice medicine and dharge Tor those professional services.

CASE EXAMPLE

+ ABC Company wants to provide flu shots to corporate wellness programs in
California. ABC has hired licensed vocational nurses to administer the flu
shots at the worksite. Is this sufficient!

WELCOA"
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ANSWER

« Mo, not in California. According to California Business and Professional Code
5. 2860.7, licensed vocational nurses must be under the supervision of a
physician when administering immunizations. ABC will not be able to employ a
physiczan, however, to supervise, because Section 2400 of the Business and
Professions Code prohibits corporations (other than professional
cerporations) from exercising professicnal rights, privileges and powers. This
means that ABC may not employ a physician to supervise the licensed
wocational nurse.
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Q&A REMINDER

The following Q&A session does NOT constitute legal
advice and should not be used as such.
It is for educational purposes only.

WELCOA Members should retain legal counsel to
obtain definitive answers.
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QUESTIONS?

For more information, contact:
Barbara ). Zabawa, |D, MPH

The Center for Health and Wellness Law, LLC
Phone: 608-579-1267
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