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= Sources of law
+ Constitution
* Statutes

+ Administrative law (regulations)

INTRODUCTION TO

LAW * Judicial decisions (“common law™)
* The federal system
* The 3 branches of government

- Separation of powers
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1. Impeach/convict

2. Appoint

3. Veto

4, Override or not confirm

Checks and Balances

Legis.

5. Statute/rule is unconst’l
6. Amend law
7. Amend regulation

STRUCTURE OF THE COURT

SYSTEM
|
Ct. App. Ct. App. Ct. App.
l | I | | l
e (G (Ee MEC RECY O EC) (EE (e
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DIFFERENCE
S BETWEEN
CIVIL LAW
AND
CRIMINAL
LAW

(February 17, 2021)
Barbara J. Zabawa, JD, MPH

G al Dueals with disputes between privave
ption parties (individuals, organizations, and
businesses), Party #1 (plaintiff) hires a
weho files a lowsuit claiming that
Party #2 (defendant) failed to carry out
a legal dury thar resulted in some type
of harm to Pargy #1.

Megligent conduct (e.g. 2 fitness
Examples professional or wellness coach wha
provides IMproper iNSTruction o a
client that results in harm to the
chient), breach of contract. nonoriminal
stanstory violations. and chvil rights
violations

Preponderance of the evidence,
meaning mare likely than not (51
percent or greater) the defendant's
canduct caused the harm.

The plaintiff has the burden of proof,
TS WG B ST Bl ¢ 5, needs to provide evidence thata
legal dury exisesd and thar the dury
was breached.

e f the court rules the defendant lable
for the harm, the defendant muze
compensate the phintff usually
financial compensation for injuries or
damages) and may be ordered to stop
the practice causing the harm.

Standard of

Proof

Punishment

Civil Law Criminal Law

Deals with crimes against society (e.g.

«conduct that reflects a violation of a

faderal or state statute) and the

punishment of the crime. The

government fils the case against the
dof

crime.

‘Criminal conduct such as practicing
medicine or dictetics withaut a icense
{eg. violavon of a state licensing
statute). theft, and sexual assault.

|Beyond a reasanable doube, meaning
the defendant is 100 percent guiley of
tthe crime.

The prosecution (government) must
jprove that the defendant was guilty —
the dafendant is innacent untl proven
Builty.

If the court rules the defendant guilty of
the crime, halthe is subject to fines,
community service, probation,

imp or any combinaton of
these.

1
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conduct causing‘ iconduct causing
|

Tort
Liability:

| Three Levels of Fault

Intentional |Strictly Liable

No fault, but

Negligent

harm

harm liable for harm

Intentional Acts, e.g., assault, battery, invasion of privacy, emotional distress

Negligence, e.g., ordinary negligence and gross negligence
Strict Liability, e.g., workers' compensation, vicarious liability (respondeat

superior)

{
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NEGLIGENCE

Negligence can be defined as failing to do something (inaction/omission) that a
reasonably, prudent professional would have done under the circumstances or doing
something (improper action/commission) that a reasonable prudent professional would

not have done under the circumstances

Negligence is “careless” conduct by either

OMISSION or COMMISSION

Failure to Perform  Improper Performance

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE! 1

FOUR ESSENTIAL ELEMENTS THAT
THE PLAINTIFF MUST PROVE IN A
NEGLIGENCE LAWSUIT

the legal duty (or standard of care ) the

defendant owed to the plaintiff
%‘

Breach of Duty -- the conduct (action/inaction)

! of the defendant that was a breach of the duty

Harm -- the plaintiff must have suffered a
physical or emotional injury or damage to property

Causation -- the breach of duty must be the
reason (cause) the harm occurred to the plaintiff

Duty (or the standard of care) will likely be determined from the testimony of
expert witnesses who will introduce standards (e.g., standards, guidelines,
position papers) published by professional and independent organizations.
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A contract signed by an individual prior to participation that can
: protect the defendants, such as fitness/wellness staff members and the
facility from their own “ordinary” negligence; waivers do not provide protection
for gross negligence.

Prlmar Assumption of RlSl( A ddenst for injuries due to “inherent

IS s that just happen (are 'C eac y) and they are no g
fault. However, the plaintiff must know, understand and appreciate the inherent risks 'md
volunta sume them.

Defenses That do NOT Work:
Not enough staff
Takes too much time
Costs too much
That’s how other facilities do it
Ignorance of the law/legal duties

Waiver of Liability

Exculpatory Language

Vaiver of Liability: In umsld(.r.ilmn of p;.rmlsamn to use I]n. property.
y f

m li hllln Imm any -and all claims lmlndmu and ri
any member of ES, USF, and its faculty members, students, e :
Thlk dL,IL'CIl]k,nl applies to 1) personal injury (including death) Imm
om participation in ES activities [un.iuduu:’.. but Imt
2 essmenta Super\rlsed .md unbupen" 'cd pe '

ea, and ':ll TerIQLH mcludmg the associated sidc and
. d 2) any and all claims resulting from the damage to, |
1Inll of pro 1p|_rt\,

From: USF Exe ¢ (ES) Program -- Assumption of Risk and Waiver of Liability
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Primary Assumption of Risk
Language to “strengthen” this Defense

of muscle
y with the activity,
the physiological system(s) involved, and with the exercise equipment used.
Common minor risks include minor muscle strains, muscle sprains, muscular

: injur
so the remote risk of a catastrophic incident (e.g., stroke, heart at
, or death).
I have read the previous paragraphs and [ know the nature of the
activities of ES, I understand the demands of those activities relative to my
-al condition and skill level, and 1 appreciate the types of injuries that may
occur as a result of activities made possible through ES. 1 assert that my
participation is voluntary and that I knowingly assume all such risks.

se Science (ES) Program -- Assumption of Risk and Waiver of Liability

BEST DEFENSE b,

Liskity

AGAINST /m
NEGLIGENCE: ey
DO NOT —
BREACH YOUR

DUTIES

Saversh Ling ol Dafanse

Siuth Line of Defense

Falow, ancl Reguiary

Adopt Fiftn Line of Delense
Fehearse Emergancy Actions Plans

Deglop/Tomply weth Wiritton Polcies
and Procedures reiatnd 1o Pre-Acavisy Health
Screening, Fingss lastng Prascrption Instruction
& Suparvscn, Exorcise Equipmont,

Fourt Line of Dolonss

/ and Faciity Rigks.
/ Hires Qualilied and Compsten Prrscnnek- Thir Line of
Both Employees and independert Servioe Providers Defensn

Second Line

Harerm aing Adty e L aned Publisted Standards of Practice
/ o g Adfhare 1 the Law and Pubisted Standards of Prac of Dedirras

/ Prowiche o Professicnal Environmant

First Ling
of Delenso
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CONTRACT LAW 2
FOUR ESSENTIAL ELEMENTS F 8
VALID CONTRACT:

Element

. Agreement One party must make an offer (e.g. a wellness coach offers
coaching services) and the other party must accept (e.g. 2 client
accepts the wellness coach's offer).

Something of value that is legally bargained for by each party --

2. Consideration the promises made by each party (e.g., money paid by the
member to join a fitness facility and the programs/services
provided by the facility in exchange for the money).

Both parties must have contractual capacity — both parties must
kI ol T Ve V| K or 1o FYe {a Al D¢ competent and of legal age (age of majority in most states is

18).

The contract must be legal, e.g., it cannot viclate any statutes or

4, Legality be against public policy.

4
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COMMON CONTRACTS USED IN
WORKPLACE WELLNESS

PROGRAMS
» Third Party Contracts

~ Wellness vendors who provide HRAs, biometric screenings
» Management companies such as EXOS, Health Fitness Corporation,

Corporate Fitness Works

» Local fitness facilities such as YMCAs

» Independent Contractors (e.g., personal fitness trainers, group exercise

leaders, wellness coaches, massage therapists)

» Membership Contracts
> Waivers and Other Legally Protective Documents such as

Informed Consents

» Exercise Equipment Purchases and Lease Agreements

1
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1-17

Plaintiff
Person bringing charges in lawsuit
Defendant
Person against whom charges are being brought
Liable
* Legally responsible or obligated

1-18

K i

Precedent Summary judgment
Decisions made by judges in various Decision made by a court that pleads no
courts that become rule of law and basis for trial

apply to other cases
* Also known as case law

WELCOA"
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Table 1-1 Comparing Aspects of Law and Ethics

Definiticn

Standards

Penaliis of
wiolation

Definition

Panaltios of
wiolation

3

i T

Law Ethics.

Set of governing rules Frinciples, standards,
guide 1o condin

To protect the public Tor ehevate the standard of
compatence

Mirima h dution- Buikds el eals

ing of sociery

Cavil or arinminal kabiiy, Upcn convic-
tion: fine, Imprisonment, revocation

of licersa, o other peralty & deter a1 dacicled

mined by courts by peors

Bicsirthics. Etiquette Pratocal
Discipling relating to gthics concern-  Courtesy snd marmers Rules of etiquette applcable to ones
ing biclogical reuearch, especially as place of employment
apphed to medicna

To allow scsanailk a man- 10 gt To snbble one 10 Dit 30RG WTH OEEE
ner that benpfits socsty in all pos. aloryg with others engaged . the same profession
siblo ways

Loack fo the highest standasds Loads to ph ith i of work:
possble in spplying recesrch to medi-  intaraction plicn routingt

esl eae

Can mchode all those lnted under Oxtracim bom choten Disapproval from ore's professonsl cal-
“Low,” “Ethies,” and “Esiqueite’;as groups loagues; paesble less af busingss

‘cumrent ssandards ore opplied ond as
e lows and athical stavdacds avalbee
1o govern medcal ressarch and
development. penalties may charge

COMPARISON OF LAW AND ETHICS

G OF 015

Meral Values

Bsliefs foemed thaough the influgnce
of family, cufture, and sodiety

Tor seerve & & guice for personel ethical
conduct

Serves as & busis for forming a personal
code of ethics.

Difficalty in guning alang with others

1-19
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4

1-20

LAW

Rule

of conduct

or action formally
recognized as

binding by a
controlling
authority

Enforcement
made possible by
penalties for

disobedience

* Fines, imprisonment,

or both

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE!
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1-21

Ethics are focused on standards of
behavior and the concept of right and
wrong

1-22

Are established by the appropriate
professional organization

Govern the behavior of members

Increase the level of competence and
standards of care within the group

Do not have legal authority

IWELCOA"
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1-23

» Standards of behavior considered good
manners

* Protocol

DETERMINING IF A DECISION IS
ETHICAL

* |f you perform this act:

* Will you have followed both the law and your organization's
policies!

* WVill you promote a win-win situation as best as possible!

* How would you react if this act was publicized in the newspaper or
other media’

* Would you want your family members to know?

* Can you lock at yourself in a mirror?

WELCOA"



Health Promotion Program Legal Update: Q1 - 2021
(February 17, 2021)

Barbara J. Zabawa, JD, MPH

UPDATE ON

MANDATING VACCINE

47%
LATEST
POLL
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Figure 1

Compared To December, Larger Share Now Want COVID-19
Vaccine “As Soon As Possible,” Fewer Want To “Wait And See”

Have you personally received at least one dose of the COVID-19 vaccine, or not? When an FDA approved
vaccine for COVID-19 is available to you for free, do you think you will...?

m Already mGet it as soon = Wait and see D Get it only u Definitely
vaccinated as you can how it's working if required not get it
NET. 47%
A
January 2021
December 2020
NOTE: December sunvey did not have an oplion for respondents to indicate they had akeady been vaconated w
SOURCE KFF COVID-19 Vaccine Monitor (Nov 30.Dec 8, 2020 and Jan 11.18, 2021). See toplne for full question wording Vaccine Monitor

Figure 1: Compared To December, Larger Share Now Want COVID-19 Vaccine “As Soon As Possible,” Fewer Want To

4 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE!
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Figure 5
Older Adults, Democrats Most Enthusiastic To Get Vaccinated

Percent within each group who say they have already been vaccinated or when an FDA approved vaccine
for COVID-19 is available to them for free, they would get the vaccine as soon as they can:

Ages B5 and older

Democrats

Health care workers

White adults

HH with a serious health condition
Suburban residents

Urban residents

Total

Independents

HH without a serious health condition
Hispanic adults

Rural residents

Essential workers (non-health)
Ages 18-29

Black adults

Republicans

KFF COVID-1%

SOURCE: KFF COWVID-19 Vaccine Momlor (conducted Jan 11.18, 2021) See tophne for full question wording Vaccine Monitor
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N
=
ANOTHER POLL
(o)
7%
-
</

-~ u \_J -.a. /

1

Figure 8

Many Essential Workers, Including Some Health Care Workers,
Remain Hesitant Or Reluctant To Get COVID-19 Vaccine

Have you personally received at least one dose of the COVID-19 vaccine, or not? When an FDA approved
vaccine for CQVID-19 is available to you for free, do you think you will...?

u Already mGetitas soon ®Wait and see OGetitonly ®Definitely
vaccinated as you can how it's working if required not get it
NET: 58%

Health care workers

Other essential
workers
(non-health)

KFF COVID-19
Vaccine Monitor

SOURCE: KFF COVID.19 Vacone Montor (conducted Jan 11.18, 2021). See lophne for Il question wording
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Table 1: Reasons For Vaccine Hesitancy By Party Identification, Age, and Race/Ethnicity

AMONG THOSE WHO WOULD DEFINITELY NOT OR
PROBABLY NOT GET VACCINATED: Percent who say
each of the following is a major reason why:

Worried about possible side effects

Do not trust the government to make sure the
vaccine is safe and effective

Vaccine is too new and want to wait and see how it
works for other people

Politics has played too much of a role in the vaccine
development process

The risks of COVID-19 are being exaggerated

Don't trust vaccines in general
Do not trust the health care system

Worried that they may get COVID-19 from the
vaccine

Don't think they are at risk of getting sick from
COvVID-19

Total

55%

55

53

51

43

37
35

27

20

Party ID
Independent Republican
59% 54%
52 56
54 41
46 53
40 57
a3 )|
2 36
30 18
18 23

18-49

58%

55

57

47

37

32

26

18

Age

50+

63%

53

46

55

51

38

42

26

26

Race/Ethnicity
Black  White
71% 56%
58 54
71 28
54 49
33 49
47 36
28 36
50 21
20 19

NOTE: Sample size too small to report separately among Democrats and Hispanics who say they definitely or probably won't get vaccinated.

See Appendix A for tables based on total.

1
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CAN
EMPLOYERS

MANDATE
VACCINE?

* Yes, but not for all employees
+ EEOC: Latest guidance in dec. 2020

© Can mandate, with exceptions

{
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For any COVID-19 vaccine that has been approved or
authorized by the Food and Drug Administration (FDA), is
the administration of a COYID-19 vaccine to an employee
by an employer (or by a third party with whom the
employer contracts to administer a vaccine) a “medical
examination” for purposes of the ADAT (2/]6/20)

Mo. The vaccination itself is not a medical examinaton. As the
Commission exphined in guidance on disability-related inquiries and.
medical examinations, a medical examination is "a procedure or test
usually given by a health care professional or in a medical setting that
seeks information abourt an individual's physical or mental
impairments or health”” Examples include “vision tests; blood, urine,
and breath analyses; blood pressure screening and cholesterol testing:
and diagnostic procedures, such as x-rays, CAT scans,and MRIs” Ifa
vaccine is administerad to an employee by an employer for
protection against contracting COVID-19, the employer is not
seeking information about an individual's impairments or current
health status and, therefore, it is not a medical examination.

Although the admini ion of a inatien is not a medical
examination, pre-screening vaccination questions may implicate the
ADA’s provision on disability-related inquiries, which are inquiries
likely to elicit information abowut a disability. If the employer
administers the vaccine, it must show that such pre-screening
questions it asks employees are “job-related and consistent with
business necessity””

4
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ADA FAQS

If an employ requlres inations when they are available,
how should it d to an who indi that he or
she is unable to receive a COVID-19 vaccination because of a
disability? (12/16/20)

The ADA allows an employer to have a qualification standard that includes
“a requirement that an individual shall not pose a direct threat to the
healch or safety of individuals in the workplace.” However, if a safery-
based qualification standard, such as a vaocmm requirement, mens
out or tends to screen out an individual with a disability, the

must show that an unvaccinated employee would pose ‘a direct ﬁmt due
te a “significant risk of substantial harm to the health or safery of the
individual or others that cannet be eliminated or reduced by reascnable
accommedation.” 29 C.FR. 1630.2(r), Employers should conduct an
individualized assessment of four factors in determining whether a direct
threat exists: the duration of the risk; the nature and severity of the
potential harm: the likelinood that the potential harm will occur: and the
imminence of the potential harm.

th site., If an
amplw deurmmu dm an Mmdnal Mm cannot ba va::mned due to
disability poses a direct threat at the worksite, the employer cannot
exclude the employee frem the workplace—or take any other action—
unless there is no way to provide a reasonable accommodation

(absent undue hardship) that would eliminate or reduce this risk so the
unvaccinated employee does not pose a direct threat.

1
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||

CASE

EXAMPLES

4 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE!

1

Terry, a wellness nal works for ABC Company, a

nanufacturing company. ABC surveyed its employees about

ne and learned that 20% of ¢
employees said they would refuse the CQVIDI19 v
orced to be vaccinated by their employer. ABC has

ced a lot of absences throughout 2020 and early
much of it COVIDI9 relat

des to mandate the vaccine for
employees. rship asks Terry to promote the

As a result,

CASE EXAM PLE #I vaccine in the 2021 wellness program, such as communicating

the upsides for employees to vaccinated. Terry is

perscnally cpposed to r the vaccine and doesn’t
believe it is entirely safe as it is only been approved as an
emergency measure by the FDA.

I. Can ABC require its employees to receive the vaccine?
2. Should ABC require its employees to receive the vaccine?

3.1s it illegal, unethical, or both for Terry to refuse to

promote the vaccine at work?

1 NOTES: Using Acrobat Reader, you can now type out your notes in the space provided under each thumbnail slide. DON'T FORGET TO SAVE YOUR FILE!
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The county in which ABC Company cperates
decides it will mandate the COVIDI9 vaccine for
everyone residing in the county. As a result, ABC
does not have to mandate the vaccine for its
employees because most of its employees reside in

CAS E the county. However, Terry is opposed to the county
EXAM PL E mandating a vaccine and decides to join a lawsuit

opposing the vaccine mandate. Specifically, Terry

#2 argues that because the vaccine is under emergency
approval, the county has no legal authority to
mandate the vaccine.

|. Can Terry sue the County?

2.What are Terry’s chances of winning the lawsuit?

N

JACOBSON V.
MASSACHUSET
TS

WELCOA"
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QUOTE FROM
JACOBSON V.

MASS.

* “The possession and enjoyment of all rights
are subject to such reasonable conditions as
may be deemed by the governing authority of
the country essential to the safety, health,
peace, good order, and morals of the
community. Even liberty itself, the greatest of
all rights, is not unrestricted license to act
according to one's own will. It is only
freedom from restraint under conditions
essential to the equal enjoyment of the same
right by others. It is, then, liberty regulated by
law.”’

KEY DIFFERENCE IN

JACOBSON

Small pox vaccine had
been around for almost
a century

WELCOA"
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Q&A REMINDER

The following Q&A session does NOT constitute
legal advice and should not be used as such. It is for
educational purposes only.

WELCOA Members should retain legal counsel to
obtain definitive answers.

QUESTIONS?

*  The Center for Health and VWellness
Law, LLC

forhealthandwellnesslaw

WELCOA"

2]



	Notes 2: 
	Notes 3: 
	Notes 4: 
	Notes 5: 
	Notes 6: 
	Notes 7: 
	Notes 8: 
	Notes 9: 
	Notes 10: 
	Notes 11: 
	Notes 12: 
	Notes 13: 
	Notes 14: 
	Notes 15: 
	Notes 16: 
	Notes 17: 
	Notes 18: 
	Notes 19: 
	Notes 20: 
	Notes 21: 
	Notes 22: 
	Notes 23: 
	Notes 24: 
	Notes 25: 
	Notes 26: 
	Notes 27: 
	Notes 28: 
	Notes 29: 
	Notes 30: 
	Notes 31: 
	Notes 32: 
	Notes 33: 
	Notes 34: 
	Notes 35: 
	Notes 36: 
	Notes 37: 
	Notes 38: 
	Notes 39: 
	Notes 40: 
	Notes 41: 
	Notes 42: 
	Notes 43: 


